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DETAILS OF HEARING AND REPRESENTATION 

(1) Arbitration was held at the RFLBC on 23 October 2014 and concluded on 16 March 2015. Present was 

Mr. M. Helu (GIWUSA) who represented Mr. R. Julie (the employee). Mr. F. Davids (senior ER 

Manager) represented Consol Glass (Pty) Limited (the employer). The Certificate of Outcome is on file 

and is dated 22 May 2014. These proceedings were digitally recorded and the employer handed in a 

bundle of documents. 

BACKGROUND 

(2) Julie started working for the company on 12 December 2006; held the position of a shift mould repairer; 

earned a basic salary of R105.63 per hour working 42 hours a week and was dismissed on 12 March 

2014 for insubordination. 

 

ISSUES IN DISPUTE 

 

(3) I am required to determine on a balance of probabilities whether the dismissal of Julie was fair. GIWUSA 

confirmed the issues in dispute were that Julie as a shop steward was denied union representation at his 

hearing due to the company having changed its policy in this regard; Julie was not given a fair opportunity 

to cross-examine witnesses as the chairperson told the witnesses which questions to answer; Julie was 

rushed through the hearing as the chairperson announced that time was limited; Julie was never 

insubordinate and if he committed any offence it was related to poor work performance; the accuser 

confirmed that Julie never refused to do the repair only it had not been done to the required standard; 

and that both had raised voices due to the noise level at the time of the incident. 

 

(4) I have considered all the evidence and argument, but because the LRA, requires brief reasons (section 

138(7)), I have only referred to the evidence and argument that I regard as necessary to substantiate my 

findings and the determination of the dispute. 

 

SURVEY OF EVIDENCE 

 

Summary of the Employer’s version 

 

(5) Charles Daniels (mould shop specialist) testified that his role is to coordinate between the mould shop 

and production. Daniels has been in this role for six years and has no specialist qualification. Daniels 
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oversees the repairs to moulds; ensures that there is no damage to the tools; the two halves must be 

fixed and not move as this will cause a bad seal on the bottle. As a specialist Daniels fixes problems on 

the tools; inspects the tools and contacts the repairers to instruct them on what needs to be done. 

Daniels has thirty six years’ experience in tools. On 15 September 2013 Daniels was the stand-by 

coordinator and received a call at 05h00 that there was a problem. It was almost time for the day shift to 

start and Julie had not yet arrived at work. Daniels was instructed to come in and saw that there were no 

tools available in the hot box for machine 1/1 and immediately instructed others to start cleaning tools. 

The production line on this machine had no spares available and had run out of tools completely. The 

problem was with the mould seams as the two halves did not fit tightly. This problem occurs when the 

tongue and groove does not hold together and if the fit is good then there would be no damages. If 

movement is found between the tongue and groove the fixture needs to be welded down and then filed to 

remedy offset seams. Daniels asked Julie to start bringing tools down to be cleaned and to start fixing the 

moulds. Julie did a repair incorrectly and was shown exactly what he needed to do – Julie refused as he 

had a lot of work to complete. Daniels was adamant that Julie carry out the repair to the standard 

required as the problem needed to be fixed. If the mould seam is not correct the product produced will be 

faulty. The process had stopped on that section (there are twelve sections and each has two moulds) 

which was causing a loss in production. It takes twenty to thirty minutes for the tool to warm up. The 

standard procedure is to weld the tongue and groove and repairers are not permitted to hammer them 

together. Julie used a hammer which resulted in the tongue closing however the same problem will arise 

again in a short period of time. All repairers are aware that hammers may not be used. The area where 

they were working was noisy so voices were raised and in the area ear muffs are worn. Daniels told Julie 

to weld and Julie used the hammer so the tool was returned to Julie for the job to be done correctly. 

Daniels welded one to show Julie how it should be done and Julie refused to continue saying he had lots 

of work waiting. Julie had been busy working when given the instruction and when told to re-do Julie had 

disappeared for a few minutes and on his return he refused to continue. Julie was required to see where 

the tools are needed and machine 1/1 was a priority as no tools were available. After Julie refused 

Daniels repeated the instruction a further two times and then Shaun Jowles (repairer) got on with the job. 

Daniels was not upset as Julie had to prioritise his work. Julie was charged with insubordination although 

Daniels was not upset. Julie was charged as he had refused to do the repairs as per the standard 

operating procedures (SOP). This is the first incident which Daniels had with Julie although he has been 

told to re-do work many times before. Daniels reported what happened to Denzel Van Niekerk (mould 

shop manager) who advised that Julie would be charged. Van Niekerk had said he would talk to Julie and 

then said he would be making a case against Julie for insubordination in that he refused to carry out an 
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instruction. Others in the area heard what had transpired despite the noise levels. After this incident with 

Julie their relationship had become strained. 

 

(6) Under cross-examination Daniels confirmed that on the day of the incident he had been called by the shift 

manager to come in as machine 1/1 had no spares. Daniels arrived on site at about 05h20 and met with 

the process technician. The changed tools were dirty and were making mould seams. It is a defect if a 

machine runs and makes seams and the operator is required to take off the mould and replace it with a 

new one. The night shift from 23h00 to 07h00 never had a repairer on duty where the day shifts usually 

have two repairers per shift. Nceba Ntinkala was the other repairer for the day shift and he arrived at 

work at about 06h30. Daniels explained that it took him one hour and ten minutes to get to the mould 

shop as he had to bring dirty tools down and was then assisted by Ntinkala. All the tools being worked on 

at that time were for machine 1/1, which had ten moulds waiting for repairs. Julie started work as soon as 

he arrived and was told about the problems with machine 1/1. Daniels confirmed that Julie had a lot of 

work and there was no repairer on the night shift when the problem arose. On the second day shift from 

15h00 to 23h00 there is a repairer on duty and the moulds could be changed.  When asked, Julie said he 

would not rectify the problem and never did. Daniels repaired one mould and Julie had incorrectly 

repaired another which was returned to Julie to be correctly done. Julie has never previously refused to 

carry out an instruction given. Daniels said he was upset about the refusal of Julie and was reminded that 

he previously testified that he had not been upset. Daniels agreed and then said he got upset when he 

had to ask another to do the repairs which Julie was supposed to be doing. It was put to Daniels that he 

is both an evasive and unreliable witness. Julie had done what he was told and said he will not do it the 

way the company wanted it done. Julie had a lot of work to do and was told that machine 1/1 was a 

priority. Daniels was told to come in as no moulds were available and machine 1/1 was running seams. 

Tags are attached to moulds to state what the problem has been. If seams are found the operator talks to 

a specialist to establish the problem and then the repairs are done. One repairer collects and cleans the 

tools and the other does the repairs. Julie suggested that Ntinkala also assist with the repairs but the 

suggestion was rejected as the task asked of Julie falls within the scope of what he is required to do. The 

repairers do the same work and rotate the functions daily. Daniels never had a problem with the 

suggestion made by Julie. It was put to Daniels that Julie never refused; made an acceptable suggestion 

which Daniels then refused. Daniels explained that the repairers agreed between themselves who would 

do what on a daily basis – one collects and cleans whilst the other does the repairs. Daniels disputed that 

Julie had between sixty to seventy tools to repair and claimed it was closer to forty as the numbers keep 

changing as they are collected from the machines and repaired ones taken back. It was put to Daniels 

that Ntinkala will say there were about seventy tools to be repaired that day and Daniels again said the 
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figure was closer to forty although there was lots of work to be done. It is possible that other machines 

would also run out of tools but at the time only machine 1/1 had no tools. It was accepted that tools for 

other machines must also be repaired so that they do not run out. Julie had said that he was too busy 

and to ask someone else. Daniels explained that the insubordination charge was brought as Julie refused 

to carry out a process which was expected of him. Daniels said that the instruction was reasonable 

although Julie did suggest that someone else be asked due to his heavy workload. Daniels was the 

senior person on duty and had authority to issue instructions. Daniels was called in for a specific problem; 

fixed one tool and then another when Julie had refused. Daniels reiterated that Julie had to do repairs in 

the correct way. Julie was given the instruction at 07h00 and it takes five minutes to fix moulds. Daniels 

corrected this by confirming that it took twenty minutes first to clean the tools before the repair could be 

done. When a tool makes a seam, Daniels is required to find the problem and another person does the 

repairs. Daniels could not say how many problems were identified as some made seams and others were 

dirty. The seams were made when the two halves were loose. Daniels fixed two and left Julie to fix the 

others. Daniels denied that specialists make the repairs when seams are found. Julie was not the only 

repairer at the time. The incident took place on the Sunday and was reported on the Monday. Julie was 

told the same day that he would be facing disciplinary action. The incident was on 15 September 2013 

and the hearing took place in February 2014 (four months later). 

 

(7) Under re-examination Daniels was referred to bundle page 71 where it is seen that machine 1/1 had no 

moulds so was a priority. The moulds are kept in the hot box and as none were available, Daniels was 

called in. As soon as repairs have been completed the moulds are placed into the hot box. If cleaning, the 

tools are taken to the repairer once cleaned and after the repairs completed are taken back to the 

machines. The roles of each repairer are rotated daily. Ntinkala was also busy and there is only one work 

bench so only one can do the repairs. The response from Julie was reasonable then became 

unreasonable. As the coordinator, the instruction given to Julie was reasonable. 

 

(8) Warren Christians (mould services superintendent) testified that he controls the quality of tools repaired 

and then sent to production. The specialist liaises between production and the mould shop to ensure that 

there are sufficient moulds. The designated person on stand-by can give instructions to anyone and 

coordinates the repairs. When there is a problem on the machine the issue is investigated and a plan is 

decided on how to fix the problem. Repairs to mould seams are done with the tongue and groove which 

is welded then filed down to bed down both halves. Repairers are aware of the process to follow as they 

are trained and briefed.  If this process is not followed the person involved is spoken to and a decision 

taken whether to go the training or disciplinary routes for poor workmanship. The repairer takes 
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instructions from the specialist or stand-by. Daniels had been called out and Christians was made aware 

of the incident the next day. Christians was told on 16 September 2013 as Daniels was busy and 

Christians was told that Julie had not correctly carried out a repair. Daniels never phoned Christians. 

There are two repairers on both day shifts and one does the running whilst the other does the repairs. 

The repairers used to have runners but in the restructure runners were made redundant. Referring to 

bundle page 71 Christians confirmed that the priority moulds were for machine 1/1 as no spares were in 

the hot box which may cause production loss. The hot box contains spares for each machine to reduce 

down time. The repairer decides on the priorities of what gets repaired first. The hot box will run empty if 

a defect is found on the bottle and they run out of spares. Although the details could not be recalled 

Christians has previously spoken to Julie about not following the SOP (standard operating procedures) 

when doing the repairs. Julie always improves after he has been spoken to and it is reasonable to expect 

the repairs to be done according to the SOP. Christians has sat in with discussions with Julie on 

numerous occasions regarding his work performance and Julie always improved and then slipped back. 

Julie is a qualified artisan as a tool maker. Christians does not have any qualifications but has seventeen 

years of experience and has done many courses. The authority of Christians has never been questioned 

by Julie although he may have questioned the authority of others. Denzel Van Niekerk is the charge hand 

and does not always understand the technical issues which a qualified person such as Julie would 

understand. Daniels reported the incident as he was upset because Julie never wanted to help him when 

he was asked to do the repairs correctly. The disciplinary code states that insubordination includes the 

refusal to carry out an instruction for which offence it is recommended that a final warning be issued. 

Should there be reoccurrences of the same offence this may lead to dismissal. Bundle page 72 confirms 

that a total of 66 tools were worked on, on 15 September 2013 or twenty to twenty five per shift. In the 

morning shift 48 tools were changed which is regarded as normal. No-one checks on minimums held in 

the hot box. Daniels was called in as there were no spares for machine 1/1 in the hot box at 07h40 the 

next check at 14h00 shows that there were then thirteen spares for this machine.  

 

(9) Under cross-examination Christians confirmed that bundle page 71 indicates that it seems Ntinkala did 

the count of spare moulds at 07h40. All tools in the hot box are shown but nothing indicates what still 

needs to be repaired. Julie is responsible for nine machines and there is no minimum required in the hot 

box yet the norm is about ten. Blank is a component that makes the glass fall in and it is then taken to the 

mould to blow out the bottom. There is no spare shown for machine 4/1 which means this is also a 

priority. On 15 September 2013, from this schedule it is confirmed that the priorities are machines 1/1 and 

4/1 and only then 4/2; 1/3 and 4/2. Julie and another worked as both are responsible for the spares. The 

report shows that at 14h00 (an hour before the shift ended) there were sufficient spares for all machines 
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except 4/2 moulds and 1/3 blanks. The repairers work was done and there were no reports of machines 

empty. Referring to bundle page 72 it is not indicated what tools were changed during the night shift. This 

report is done by Winrey Simon (administrator) and no other records are kept. During the day shift sixty 

six tools were repaired with forty eight done on the shift which Julie was working. The average is twenty 

five per shift. Christians has been in his job for five years and is in charge of forty two people working in 

the workshop. The repairers and turners report to the charge hands who in turn report to Christians. The 

number of tools repaired at sixty six is escalated and forty eight done on a single shift is a large amount. 

This indicates that on that day lots of machines had various issues. Christians agreed that if the average 

per shift is twenty to twenty five then forty eight is abnormal. Christians explained these numbers 

fluctuated and on 13 September 2013 the total repairs amounted to seventy nine which was regarded as 

being normal. It was unusual for one person to repair forty eight during a single shift and Julie should 

have requested assistance. Christians confirmed that given the workload he would instruct the repairer to 

focus on machine 1/1 even though there are no blanks for machine 4/1. Christians agreed that it was not 

unreasonable to ask for help if you were already busy with another priority. Both Daniels and Christians 

can personally help. Julie had asked Daniels to ask Ntinkala to assist and Christians did not believe this 

was unreasonable or insubordinate. If needed, your superior should be challenged. If Julie explained the 

technical side then he is not challenging authority if his challenge is valid. Christians agreed that he was 

not present on 15 September 2013 and his evidence is all hearsay. 

 

(10) Under re-examination Christians confirmed that the form on bundle page 71 indicates that there were no 

spares for machine 1/1 at 07h40. Daniels came in at 06h20 and repaired two and although not in the hot 

box they could have already been on the machine. It takes about thirty minutes to heat the tool up in the 

hot box. At 14h00 the problem for machine 1/1 was solved as they then had thirteen spares in the hot 

box. When the stock in the hot box gets as low as three generally the coordinator is called out. If the work 

load was too much the charge hand should have been informed and on Sundays could have called in 

others on stand-by. Julie did work that day on machine 1/1 as a priority. When a repair is not correctly 

done it gets returned to the repairer that did the repair. In answer to a question from me Christians 

explained that the shift manager failed to call the coordinator when the spares reached three. In a 

situation where there are no spares the fault lies with the production staff. 

 

(11) “At this time we had run out of time and arbitration had to be adjourned. I explained to both parties that a 

number of the issues listed as being in dispute had not been addressed and both parties were instructed 

to give this their full attention before the matter proceeds”. 
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(12) The employer gave an oral closing argument the contents of which have been noted. The trust 

relationship has broken down and I was asked that if I found in favour of Julie, I do not re-instate him and 

to rather award compensation. The employer believed they had gone beyond what is required with 

progressive discipline and Julie did not learn from this and has a bad attitude towards authority. Despite 

undertakings Julie continued to refuse to follow instruction and the SOP’s. 

 

Summary of the Employee’s version  

 

(13) Ricardo Julie testified that on 15 September 2013 he arrived at work long before the official starting 

time of 07h30 and found that between sixty to seventy tools had been changed in the previous one and 

a half shifts plus more tools were still being changed. As overtime is not permitted the previous shift had 

left insufficient tools to last for the morning. Christians had instructed that all should leave when their 

shift was complete regardless of the state of the hot boxes. The standby employees had been called 

out and were responsible for the machines. Julie had to ensure that the hot boxes never ran empty and 

it was not his responsibility to fill the boxes. Daniels approached Julie three times and told him to fix the 

moulds and Julie had said another should be asked as he had loads of work to complete. The tool 

repaired by Julie was returned as it was not properly done. Julie was told to fix it again and nothing was 

said about welding. Julie said he would again do it quickly as he had lots of work. Julie showed Daniels 

the repairs done – initially it was cleaned and fixed and then returned a second time. On the third 

occasion Julie was not at his work bench as he was busy with his other duties. Daniels shouted at Julie 

to weld all the wedges as the tools were not correct. Julie said that two other machines were also 

running out of tools. Daniels shouted back that he did not give a f*** about the other machines and was 

loud and aggressive. Julie asked why Ntinkala could not help and Daniels shouted back that he told 

Julie to fix the tools and not anyone else. There are eleven other work benches and all can be used 

when the work is excessive. Julie said to discuss this topic tomorrow as he was being kept out of his 

work. However the next day Denzel Van Niekerk (charge hand to whom Julie reports) said Daniels had 

put in a complaint against Julie and wanted to know what had happened. Three months later Julie was 

charged with insubordination. At the pre-hearing meeting it was agreed that Michael Helu (official from 

GIWUSA) would be representing Julie at the hearing. HR then advised that union officials are not 

permitted at internal hearings and after this Helu was not permitted to represent Julie. HR had said that 

the company changed their policy in this regard and Julie found this strange as employees and his 

union had not been advised if the company changed their policy. In the past shop stewards have been 

permitted to have union officials represent them at disciplinary hearings. At the hearing the chairperson 

and shop steward had lengthy discussions over matters that were irrelevant to the case of Julie. Julie 
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raised this as a concern as he wanted the opportunity to tell his version of the events. Although the 

chairperson had said that Julie will be given that opportunity, the chair kept rushing Julie and he felt he 

had not been given a fair chance to state his case. The chairperson allowed witnesses not to answer 

questions which were asked by Julie and told Julie he could only ask certain questions of the 

witnesses. It seemed to Julie that the chair was more interested in the theft of overtime. Julie was also 

told that statements he made were not relevant such as when Julie asked what would happen to his 

work after Daniels left to take over the eleven machines and then went home. 

 

(14) No-one on the night shift repairs tools which are why when he arrived, Julie had so many to repair and 

even more tools were being changed by the operators. The day shift mould repairers do an average of 

twenty repairs during the day and Julie also had other responsibilities. Due to the high work volumes 

Julie was paired with Ntinkala as the work was too excessive for one person. Both Julie and Ntinkala 

are mould repair technicians and one fetches plus cleans while the other carries out the repairs; the 

roles are rotated daily. Daniels insisted that Julie carry out the repairs; Julie never refused and had 

merely advised Daniels as other machines were also running low in the hot boxes. To give advice also 

forms part of the responsibilities of Julie. Julie advised Daniels to ask Ntinkala to help him. Julie was 

responsible for eight machines; Daniels took over one which left Julie responsible for seven for which 

Julie was responsible not to let the hot boxes empty out. Daniels claimed that the tools could be 

repaired in five minutes although it takes about thirty minutes to weld the repairs. Once the welding is 

complete the edges have to be ground down with a grinder. To weld five tools Julie estimated would 

have taken about five hours; Daniels had only fixed two tools that day. The incident fell over a weekend 

and if it had occurred on a weekday then the charge hand would take all the tools to workshop to be 

repaired. The volumes would have been split amongst many technicians who on average carry out 

twenty repairs per day. Referring to bundle page 71 Julie pointed out that the form at the top was 

completed by Ntinkala at 07h40 and Julie completed the lower half of the form at 14h00. Although 

Ntinkala completed the top half, Julie was required to keep checking as the numbers change 

throughout the day. It is the dirt which causes seams on the bottles which is why the moulds are 

regularly changed to keep them clean to prevent seams forming on the production line. When a mould 

starts creating seams this is viewed as a priority and Julie was constantly being interrupted and thus 

had a need to check the work being done by Ntinkala. Daniels is correct when he said Julie was not at 

his work station. Daniels gave Julie a tool to repair and Julie saw no need to weld the wedges. If the 

wedges required welding then there would be pieces chipped and missing - having broken off. The 

moulds handed to Julie were not broken. Referring to bundle page 128 Julie confirmed he was aware of 

the final warning issued on 27 December 2012 for insubordination but could not recall the details of the 
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incident that gave rise to this warning. Julie is aware that the final warning is valid for a period of twelve 

months. On the warning Julie indicated his intention to appeal against the warning but had never lodged 

the appeal. In the past Julie has not had any success with appeals due to lack of substance. At the 

hearing Julie was represented by a shop steward as Helu was not permitted due to the change in the 

policy. The lack of proper representation meant that the hearing was one-sided; Julie was already found 

guilty before it started and if Helu had been present the chair would not have been allowed to get away 

with this type of behaviour. Julie was charged with insubordination and the theft of overtime had nothing 

to do with his case. Julie believed that the policy changed due to his case and hence Julie had a lower 

level of representation in the form of a shop steward. Julie had argued that he never refused the 

instruction but had emphasized that the work load was excessive. It was not reasonable for Daniels to 

have told Julie to weld the wedges given the work load that day. Daniels was called in to sort out the 

problem and therefore the instruction to Julie had been unreasonable and he had never refused. Julie 

always followed direct instructions; sometimes had questions and had previously not properly carried 

out repairs. Daniels had to fix the tool and Julie was unsure of what Daniels job comprises. Julie does 

not trust Daniels and always asked for the repaired tool to be checked in his presence. In the event that 

the tool is not properly fixed, this will cause seams on the bottles. Daniels is a specialist and when tools 

are placed on the machines and the mould does not close properly then seams will appear. When Julie 

cleans the tools the problems are mostly fixed. Daniels was responsible to fix the tool if damaged and if 

visible; Julie can fix tools although Daniels has the specialised equipment. 

 

(15) Under cross-examination Julie confirmed that Daniels is the expert and the role of Daniels is a 

specialist who comes in to advise how things should be fixed. Daniels was appointed as a specialist 

due to his functions and his more than five years’ experience. Julie was not at the same level as 

Daniels; a charge hand is graded at level 10 and Daniels is at a higher grade at 8. Usually the charge 

hands will follow what the specialist advises provided he agrees with the advice given. If a charge hand 

is unsure of anything then Daniels as a specialist may be approached. Julie became evasive and finally 

agreed that Daniels is in charge and is able to give instructions which should be carried out. Julie 

explained that the third time Daniels instructed him to weld the wedges he had been unable to carry out 

this instruction. Julie advised Daniels to ask Ntinkala to weld the wedges. It was put to Julie that Daniels 

gave him a direct instruction and instead of carrying out the instruction; Julie had told Daniels to tell 

Ntinkala to do the welding. Julie explained that the work load had been excessive and he was unable to 

carry out the instruction. Referring to bundle page 71 Julie confirmed the priorities for the hot box were 

machines 1/1 and 4/1. At the time Daniels was busy with machine 1/1 having been called out 

specifically because the hot box was empty of moulds. Julie agreed that he was asked to assist Daniels 
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and at the time Julie had the tools for machine 1/1 in front of him at the work bench. Julie could not 

recall exactly what he was busy with when Daniels instructed him to weld the wedges. Julie, however, 

recalled that he was taken away from what he was doing in order to repair what he was told to do by 

Daniels. Julie told Daniels he would do it quickly so he could continue with the rest of his work. Daniels 

interrupted Julie when he said the repair had not been correctly done. Julie pointed out that Daniels had 

been called in for the repairs for machine 1/1 which had no tools in the hot box. Daniels as a specialist 

was aware that the hot box for machine 1/1 was empty and would be repairing the tools to fix the 

seams appearing in the production on machine 1/1. Julie agreed that at 07h00 the hot box for this 

machine was empty and was still empty at 07h40. Daniels was called in so this was his priority and not 

the priority for Julie. Julie had assisted Daniels and Daniels had been dissatisfied so Julie had to fix it 

again. Julie read out the procedure for the tongue and groove process (bundle page 48/49) which 

states that hammers may not be used when the side shift exceeds 0.02 mm. Julie insisted that he 

followed the procedure as per the policy as the side shift was less than 0.02 mm. It was pointed out that 

Daniels on the third occasion instructed Julie to weld. Julie explained that he had “flared” by knocking 

with a hammer which is contrary to the procedure. Julie has seven years’ service and confirmed that 

everyone uses a hammer as it is the correct way to “flare”. Julie was reminded that the instruction was 

to weld and Julie explained that if he welded he would also have needed to grind. Julie conceded he 

never followed the procedure and said he would have had he had more time. Julie was aware of the 

problem with machine 1/1 and had used his own method to solve the problem. Julie did not recall 

Ntinkala saying at his hearing that hammers are not allowed to be used. Julie did not recall that if 

caught “flaring” that person generally gets charged and faces disciplinary action. It was pointed out that 

there are many disciplinary warnings in the bundle pages 114, 117 and 121, for example, which 

showed that Julie has been warned about not following the correct procedures. Julie also has a final 

written warning dated 25 September 2012 for being rude and disrespectful to his supervisor (bundle 

page 124). 

 

(16) Julie insisted that he followed the standard operating procedure and had only deviated due to the work 

load. Julie agreed that he had committed to following the SOP for repairs on 7 May 2012 (bundle page 

121). Julie pointed out that when he gave the commitment the work load had been normal and it was 

pointed that that Julie agreed to follow SOP thereafter. When Julie repaired the tongue and groove he 

had not followed the SOP and Julie countered that he used what is common practice.  It was pointed 

out that there is only one SOP and Julie confirmed there is only one common practice. Julie was 

reminded that Ntinkala had said that if no supervisor was present the employees would try and get 

away with not following the SOP. However it was pointed out that Julie has specifically been warned in 
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the past for this exact offence and had undertaken to thereafter always follow the SOP. Julie had to 

check what Ntinkala was doing and had never thought to just ask him. Julie insisted that even after the 

third instruction it was impossible to fix the tool properly with the then work volumes. Julie had carried 

out the repair by “flaring” and not welding. Julie insisted that he never refused to carry out the 

instruction of Daniels – he had just advised Daniels to ask Ntinkala to do the work. Referring to bundle 

page 71 Julie confirmed he had not repaired any of the thirteen moulds in the hot box at 14h00 and it 

was put to him therefore that he did not focus on machine 1/1. The company were concerned about 

Julie not taking instructions from his superiors and had assisted Julie to get this corrected. Julie was 

sent on the Employee Assistance Programme (EAP) and Julie agreed that the counselling had assisted 

him over the ten sessions attended. Julie blamed the work load when later he again had problems 

following instructions from his superiors. It was confirmed that Julie has been counselled; disciplined 

many times for insubordination and not following instructions and Julie had agreed that he agreed in the 

future to do as he was instructed and had not kept that undertaking. Julie was not permitted to be 

represented by a union official although he has previously been represented by an official of a different 

union. It was pointed out that the company has no policy on representation by a union official in internal 

hearings and that the company followed the Labour Relations Act (LRA) in this regard. Julie explained 

that he now knows that but this was still a matter which was in dispute in his case. It was put to Julie 

that there never was a rule or policy regarding union official representing shop stewards at hearings 

and Julie felt that this was exactly how the company got away with things during hearings as no official 

was present to keep things in check. Twenty to thirty minutes was spent on talking about the theft of 

overtime where people were called out; did no work and yet still got paid. The subject came up as 

Daniels never wanted to answer questions. Julie was asking questions such as how many tools Daniels 

had fixed if the repairs only took five minutes. Daniels was not required to answer and Julie believed the 

question was relevant as Daniels had both the knowledge and the time. Julie on the other hand lacked 

the time. Julie could not explain why these points were never raised with Daniels when he was present 

to give his evidence. Julie confirmed he was not expecting Daniels to be recalled to arbitration. Julie 

was reminded that he was counselled with HR present about ten times; spoken to by a number of 

people; underwent counselling but still retained his bad behaviour towards his superiors and had 

problems following direct instructions. Julie felt that none of these things had helped him as he was 

always being put down. Julie confirmed (bundle page 121) that there was a mandatory instruction for 

him to go on the EAP; yet after attending ten sessions Julie continued not to follow instructions and was 

insubordinate towards his superiors. Julie did not recall asking HR why it was taking the company so 

long to get rid of him. It was put to Julie that he was unwilling to try to change to resolve these problems 

and Julie felt he had tried his best without challenging authority. Julie understood that Daniels is a 
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specialist with years of experience and Julie pointed out that he had been making moulds since the age 

of nineteen. Julie conceded that he had not previously worked in a bottle making plant although 

qualified as a tool, jig and dye maker. It was put to Julie that he always had a problem taking 

instructions from those who had no engineering background and Julie did not recall this. Julie explained 

there was a big difference between not following an instruction and giving advice. Julie never refused to 

carry out the instructions given by Daniels and had merely advised Daniels to give the work to Ntinkala. 

Advising was not the same as refusing. It was put to Julie that Daniels never asked Ntinkala to do the 

work as the instruction was directed at Julie who never carried out the instruction on the third occasion. 

Julie felt that Daniels never understood the priorities and had been called out to sort out the problems 

with machine 1/1. Julie was busy sorting out the problems with the other machines as per the list of 

empty hot boxes listed on page 71 of the bundle. Julie respected Daniels and in a similar situation 

would now carry out the instruction given. Julie did not agree that his actions in the past have been very 

disruptive. Julie regretted what happened even if he did not agree. Julie disagreed that it took ten 

counselling sessions to change his behaviour towards his superiors. As Julie was not previously 

allowed to give his view, the minutes from the disciplinary hearing may be correct but were unfair. Julie 

denied having a big problem with authority and that this affected his colleagues. Julie was reminded 

that he was told that if he felt unhappy about all the warnings then he had recourse through the Council 

to address this and had never done so. 

 

(17) Under re-examination Julie confirmed that the SOP states that hammers my not be used if the side 

sheet exceeds 0.02 mm. Everyone uses hammers to “flare”. Julie felt that others on his level and below 

would mock him and he did not know how to stop this behaviour. Julie never got on with Denzel Van 

Niekerk (charge hand). Julie was not permitted to have a union official represent him as the company 

policy has changed although Julie has never seen this company policy. 

 

(18) Mlungisi Nkanunu (shop steward) testified that he works on the day shift as a mould repairer and had 

represented Julie at his disciplinary hearing. Shift workers work from 07h00 to 15h00 and then from 

15h00 to 23h00. Nkanunu generally works on the next job change for the following day and also does 

some welding and grinding. The work loads are different for day workers as the shift workers mainly 

work on the problems on the machines. Nkanunu is aware that Julie requested to be represented by a 

union official as Julie is a shop steward. This had not been permitted so Nkanunu represented Julie. 

Nkanunu did not recall why the request had been refused. Previously officials from CEPPWAWU were 

allowed to represent shop stewards at disciplinary hearings. During the hearing Julie was interrupted 

when asking Daniels about his job description, previous repairs to moulds and such like. Julie was 
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given sufficient time to state his version but had been limited in asking questions of witnesses. Julie 

was told to finish up as the hearing had dragged on a long time. When fixing moulds hammers are not 

allowed to be used. When doing repairs with a hammer it is called “flaring”. Daniels as the specialist 

gives instructions to the charge hands who tell the mould repairers what to do. Daniels and others are 

on stand-by specifically over weekends and are called in to fix any problems encountered at the hot end 

where the bottles are produced. The benches may be used by the shift workers and in full employment 

all the work benches are in use. When a stand-by person is called in their job is to fix the problem and 

mould repairers must assist. 

 

(19) Under cross-examination Nkanunu confirmed that Daniels cannot give instructions directly to the mould 

repairers and must tell the charge hands to instruct the repairers. The incident with Julie took place over 

a weekend and Nkanunu could not say whether or not the charge hand was present. The tongue and 

groove procedure was changed when Alistair from head office visited and it was still whilst Julie was 

employed. A few months prior to Julie being dismissed all were told that the wedges had to be welded. 

Mould repairs are the same for shift workers as for the day workers. It takes about thirty to forty minutes 

to carry out a repair and it would never happen that eighty to ninety repairs are finished in a shift. 

“Flaring” used to be allowed but now wedges have to be welded as it becomes difficult to keep repairing 

the moulds. Nkanunu was not aware of anyone being disciplined for using a hammer. The hot boxes 

run empty when the moulds are changed quickly. Those machines with low spares are given priority 

and one technician does the running and the other does the repairs. There were issues in the workshop 

regarding Daniels being a specialist. During the disciplinary hearing the version of Julie had not been 

interrupted. Nkanunu was not aware of any company policy regarding representation by a union official 

at an internal hearing. Under re-examination Nkanunu confirmed that repairers can refuse instructions 

from Daniels who would then call in a standby mould repairer. 

 

(20) The union gave an oral closing argument the contents of which have been noted. Julie is seeking 

retrospective re-instatement. 

 

ANALYSIS OF EVIDENCE 

 

(21) I am required to determine on a balance of probabilities whether the dismissal of Julie was fair. GIWUSA 

confirmed the issues in dispute were that Julie as a shop steward was denied union representation at his 

hearing due to the company having changed its policy in this regard; Julie was not given a fair opportunity 

to cross-examine witnesses as the chairperson told the witnesses which questions to answer; Julie was 
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rushed through the hearing as the chairperson announced that time was limited; Julie was never 

insubordinate and if he committed any offence it was related to poor work performance; the accuser 

confirmed that Julie never refused to do the repair only it had not been done to the required standard; 

and that both had raised voices due to the noise level at the time of the incident. 

 

(22) Schedule 8 – Code of Good Practice: Dismissals of the LRA states that discipline against a shop steward 

should not be instituted without first informing and consulting the trade union. Schedule 8 is at best a 

guideline and as such not compulsory or prescriptive. It was confirmed that the employer advised 

GIWUSA of the pending disciplinary action to be taken against Julie. Julie seemed to believe that he had 

inferior representation as he was represented by a shop steward and not a union official. The disciplinary 

code of the employer allows for representation by a shop steward or a fellow employee and no mention is 

made of representation by a trade union official. One of the roles of the shop steward is to represent 

employees at grievance and disciplinary hearings (in terms of s14(4) of the LRA) and it was never 

intended that trade union officials represent employees at internal procedures. Collective Bargaining and 

the rights of shop stewards are regulated in terms of the LRA in Chapter III and union officials would not 

usurp the role of the elected shop stewards in the workplace. Julie admitted that he had never seen the 

company policy and this is probable because no such policy exists. I am unable to comment on the claim 

that an official of CEPPWAWU has previously represented Julie as no direct evidence in this regard was 

put before me. 

 

(23) Nkanunu, in his role as an elected shop steward and representative of Julie at the hearing, confirmed that 

Julie had been given every opportunity to state his version of the events or to be heard as the law 

requires. The examples of questions not permitted seemed to be due to their relevance. It was not 

appropriate for Julie to be asking for the job description of Daniels; how many repairs Daniels had carried 

out and such like as the issue here is why when instructed three times to carry out a repair; Julie had not 

carried out the repair. Arbitration is in any event a hearing “de Novo” and at arbitration Julie had free 

reign to state his version of what transpired. The procedure followed by the employer aligns with the 

provisions of Schedule 8 – Code of Good Practice: Dismissals of the LRA and the dismissal is 

procedurally fair. 

 

(24) The first time Daniels instructed Julie to carry out the repair on the tool for machine 1/1 Julie “flared” the 

tool instead of following the SOP for the tongue and grooves which requires welding. Flaring is not 

permitted and repairers are required to follow the SOP when doing such repairs. All repairers were 

instructed that flaring is no longer permissible and this was communicated before the dismissal of Julie. It 
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is not up to Julie to determine the methodology to be used in carrying out repairs on moulds in a bottling 

environment even though he may well have been fixing moulds since the age of nineteen. It is the right of 

the employer to determine the standards acceptable to them for the production of their products. As an 

employee Julie was duty bound to carry out the repair according to the SOP. The “flare” done by Julie 

was rejected by Daniels who then proceeded to demonstrate to Julie what needed to be done. Julie 

ignored this very specific instruction and again chose to carry out the repair using a clearly inferior and 

somewhat quick fix. This repair was also rejected by Daniels and Julie was told to do the repair properly. 

Whilst there was no outright verbal refusal to do as he was told – Julie found it appropriate to advise his 

superior to rather ask Ntinkala to do the repair. The nett result was that Julie failed to follow a lawful 

instruction given by Daniels. In this instance no distinction can logically be made between advising and 

refusing in that the nett result of both actions were that the instruction was not carried out by Julie. Whilst 

it seems on all accounts that the workload was large it did not give Julie carte blanche to poorly carry out 

a repair. When the work load is excessive it is even more important to be thorough with what you are 

doing to avoid work having to be redone – which is exactly what happened in this instance. There is a 

concession of sorts that Julie was guilty of poor work performance; however, it was the failure of Julie to 

follow the lawful instruction of Daniels which led to his poor performance. There is no doubt that Julie was 

insubordinate towards Daniels in not only failing to follow a lawful instruction but also taking it upon 

himself to give advice to let Ntinkala carry out the repair. The employer cannot reasonably be expected to 

put up with this form of behaviour and I find on a balance of probabilities that the dismissal of Julie is fair 

on substantive grounds. 

 

(25) The disciplinary record of Julie is extensive and indicates that since as early as 2009 he was not following 

instructions and displayed insubordinate behaviour towards his superiors. The record confirms that Julie 

was sent for anger management control in 2010. Thereafter his record is a mixture of insubordination and 

not following instructions including following SOP’s. In 2012 Julie was placed on the EAP which 

placement was mandatory as Julie was not following instructions and continued to be insubordinate 

towards his superiors. A final written warning for insubordination was issued on 14 March 2013 and there 

are also other final warnings (although now expired) for the same offences. Progressive discipline has 

been followed but the problems regarding carrying out instructions given and being insubordinate towards 

his superiors continues unabated. Julie shows no remorse for his behaviour and comes across rather as 

being self-righteous. In the circumstances I find that dismissal is the appropriate sanction to have been 

imposed. 
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AWARD 

 

(26) The dismissal of Mr. R. Julie is found to be fair on procedural and substantive grounds. Consequently this 

case is dismissed. 

 

Signed and dated at Cape Town on 21 March 2015. 

 

 

Gail McEwan 

PANELLIST 


